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United States Court of Appeals fpr the 

District of Columbia j 

— 

No. 6271. | 

i 

j 

James D. Lowry, Appellant, 
vs. 


J. Raymond McCarl, Comptroller General of the United 
States, and Admiral C. J. Peoples, Paymaster! General, 
U. S. Navy. 

a Supreme Court of the District of Columbia. 


Equity. No. 57039. 

James D. Lowry, Plaintiff, 
vs. 

J. Raymond McCarl, Comptroller General of tlie United 
States, and Admiral C. J. Peoples, Paymaster General, 
U. S. Navv, Defendants. 

j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court <j)f the Dis¬ 
trict of Columbia, at the City of Washington, inj said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the aboye-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction . 


Filed April 18, 1934. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 57039. 

James D. Lowry, Plaintiff, 
vs. 

J. Raymond McCarl, Comptroller General of the United 
States, and Admiral C. J. Peoples, Paymaster General, 
U. S. Navy, Defendants. 

The Bill of Complaint of James D. Lowry respectfully 
represents to this Honorable Court as follows: 
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1. That he is a citizen of the United States, at present 
residing in the State of Maryland, and brings this suit in 
his own right as hereinafter appears. 

2. That the defendant, J. Raymond McCarl, is a citizen 
of the United States and a resident of the District of Co¬ 
lumbia; that the defendant, Admiral C. J. Peoples is a 
citizen of the United States, at present residing in the 
District of Columbia. 

3. That the plaintiff is, and has for many years been, 
a commissioned officer of the United States Navy, and now 
holds the rank of Lieutenant Commander; that the defend¬ 
ant, J. Raymond McCarl, is, and for some time past has 
been, Comptroller General of the United States; that the 
defendant, Admiral C. J. Peoples, is an officer of the United 
States Navy and is, and for some time past has been, 
Paymaster General of the United States Navy. 

4. That prior to the 1st day of June, 1933, the plaintiff 

held the rank of Lieutenant in the United States 
2 Navy and received the pay and allowances which 

are provided by law for officers holding such rank 
in the United States Navy, who have completed fourteen 
(14) years’ commissioned service, and performed ail the 
duties of an officer of that rank; that on, to wit, the 1st day 
of June, 1933, the plaintiff was nominated and appointed 
bv the President of the United States to be a Lieutenant 
Commander of the United States Navy, and such nomina¬ 
tion and appointment was thereafter confirmed by the 
United States Senate; that after such appointment of the 
plaintiff as a Lientenant Commander of the United States 
Navy he became and was entitled to receive the pay and 
allowances of a Lieutenant Commander of the United 
States Navy, having completed fourteen (14) years’ com¬ 
missioned service, but such pay and allowances have been 
wrongfully withheld from the plaintiff by the defendants 
contrary to and in violation of the laws which provide 
for the pay and allowances of commissioned officers of the 
United States Navy; that although the plaintiff was pro¬ 
moted as aforesaid and became, according to law, entitled 
to certain increases in pay and allowances, he has not re¬ 
ceived any increase in pay and allowances whatsoever by 
reason of said promotion; that subsequent to June 1, 1933, 
the plaintiff filed with the Office of the defendant, Admiral 
C. J. Peoples, Paymaster General of the United States 
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Navv, a claim for the amount due him bv reason of his 
promotion to the rank and grade of Lieutenant Com¬ 
mander, United States Navy, but the defendant, Admiral 
C. J. Peoples, has failed and refused to pay said j claim. 

5. That the plaintiff is informed and therefore: avers on 
information and belief that the defendant, C. Jj Peoples, 
and the disbursing officers acting under his direction and 
authority, have refused to pay the plaintiff the Amount to 
which he is entitled as aforesaid because of certain rulings 
made and rendered bv the defendant, J. iBavmond 
3 McCarl, as Comptroller General of the United 
States, who has wrongfully and erroneously held 
and ruled that the plaintiff, and others in similar situation, 
are not entitled to the increased pay which has accrued 
to them by reason of promotion to a higher rank in the 
United States Navy; that subsequent to June 30 1933, the 
plaintiff filed a claim in the Office of the Comptroller Gen¬ 
eral of the United States seeking an allowance bv that 
officer, the defendant, J. Raymond McCarl, ofj the pay¬ 
ment of the amount which has become due to tl^e plaintiff 
as aforesaid; that thereafter the defendant, J. j Raymond 
McCarl, as Comptroller General of the United $tates, did 
deny plaintiff’s claim wrongfully and erroneously holding 
and contending that the plaintiff is not entitled to the in¬ 
creased pay and allowances which have become due to him 
by reason of his promotion to the rank and gracje of Lieu¬ 
tenant Commander of the United States Navy because of 
the provisions of Section 201 of the Act of Corjgress, ap¬ 
proved June 30, 1932, commonly known as thej Economy 
Act; that the defendant, J. Raymond McCarlj has pre¬ 
vented and still does prevent the payment to tlje plaintiff 
of the increased compensation which has become due to 
the plaintiff by reason of his promotion as aforesaid; that 
the appointment and promotion of the plaintiff to the rank 
and grade of Lieutenant Commander of the United States 
Navy was not an automatic promotion within the meaning 
of said Economy Act, but was a selective and an earned 
appointment and promotion and the plaintiff was required 
to undergo and pass certain examinations in ofder to be¬ 
come eligible for said appointment and promotibn, and by 
reason of said appointment and promotion the: duties of 
the plaintiff have been changed and his responsibilities in- 
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creased to those customarily performed and held by an 
officer holding the rank of Lieutenant Commander, and 
plaintiff avers that the payment of the increased compen¬ 
sation which has become due to him as aforesaid is not 
prohibited by said Act or by any other Act of Con- 

4 gress, but plaintiff says that he is prevented from 
receiving said increased compensation by the wrong¬ 
ful and erroneous rulings of the defendant, J. Raymond 
McCarl, as Comptroller General of the United States, 
which have been followed by and are binding upon the 
defendant, Admiral C. J. Peoples, as Paymaster General 
of the United States Navy. 

Wherefore, the premises considered, the plaintiff prays: 

(1) That process of subpoena issue out of this Honor¬ 
able Court, directed against the defendants requiring them 
to appear and answer the exigencies of this Bill of Com¬ 
plaint. 

(2) That the defendant, J. Raymond McCarl, Comp¬ 
troller General of the United States, be restrained and en¬ 
joined pendente lite and permanently upon the final hear¬ 
ing of this cause, from and against any and all interference 
with the defendant, Admiral C. J. Peoples, Paymaster 
General, United States Navy, or with any finance or dis¬ 
bursing officers of the United States Navy to prevent the 
payment to the plaintiff of the pay and allowances which 
have become due him by reason of his promotion to the 
rank and grade of Lieutenant Commander of the United 
States Navy. 

(3) That the defendant, Admiral C. J. Peoples, Pay¬ 
master General, United States Navy, be enjoined and com¬ 
manded to pay, or cause to be paid, to the plaintiff the pay 
and allowances of a Lieutenant Commander, United States 
Navy, who has completed fourteen years commissioned 
service, such pay to be adjusted as of the date of the plain¬ 
tiff’s promotion to the grade of Lieutenant Commander. 

(4) That a Rule to Show Cause issue out of this Honor¬ 
able Court, directed against the defendants requiring them 

to appear on a day certain and show cause, if any 

5 th£y have, why the prayers of this bill of complaint 
should not be granted. 
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(5) That the plaintiff be granted such other and further 
relief as the nature of the case may require and to the 
Court may seem just and proper. 

JAMES D. LOWRY, 

plaintiff, 

By FRED B. RHODES, 

Attorney for Plaintiff. 

FRED B. RHODES, 

COOPER B. RHODES, 

Attorneys for Plaintiff. 

I 

| 

District of Columbia, ss: 

i 

Fred B. Rhodes, being first duly sworn, on oath deposes 
and says that he is attorney for the plaintiff in the above- 
entitled cause and is authorized to sign and verify the fore¬ 
going bill of complaint for and on behalf of the plaintiff; 
that he has read the foregoing bill of complaint bly him sub¬ 
scribed and knows the contents thereof; that the matters 
and facts which are therein set forth are true to the best of 
his knowledge, information and belief. 

FRED B. RHODES. 

i 

Subscribed and sworn to, before me this 17th day of 
April, 1934. 

[seal.] MARY P. STONE, 

Notary Public , D. C. 

6 Rule to Show Cause. 

Filed April 18, 1934. 

* # * # * # j * 

Upon motion of the plaintiff, and upon consideration of 
the Bill of Complaint filed herein, it is, by the |Court, this 
18th day of April, 1934, | 

Ordered, That the defendants J. Raymond McCarl, 

Comptroller General of the United States, and Admiral 
C. J. Peoples, Paymaster General, United States Navy, be 
and they are hereby directed to appear in this Qourt on the 
23rd day of April, 1934, and show cause, if any they have, 
why the prayers of the Bill of Complaint should not be 
granted. j 
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Provided, That copies of this Rule be served upon the 
defendants at least two days prior to the hearing on this 
Rule. 

JENNINGS BAILEY, 

Justice . 

Marshal’s Return. 


Served a copy of the above Rule on J. Raymond McCarl, 
Comptroller General of United States 4-19-34, personally. 

JOHN B. COLPOYS, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv W. B. DENHAM, 

B-, 

Deputy JJ. S. Marshal. 


Served a copy of the above Rule on Admiral C. J. Peo¬ 
ples, Pavmaster General, U. S. Navv, 4-19-34, pcrsonallv. 

JOHN B. COLPOYS, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv T. R. EAST, 

B, 

Deputy U. S. Marshal. 

Motion of Defendants McCarl and Peoples to Discharge 

Ride and Dismiss Bill. 

Filed April 23, 1934. 

#####•*# 

Comes now’ the defendants, J. R. McCarl, Comptroller 
General of the United States, and C. J. Peoples, 
7 Chief, Bureau of Supplies and Accounts, Paymaster 
General, Navy Department, by and through their 
attorneys below named, and move this court to discharge 
the rule to show cause and to dismiss the bill of complaint 
filed in the above-entitled cause; and as ground for said 
motion say: 

1. That it appears from the said bill of complaint and 
from Part II, Title II, of section 111 of the Legislative 
Economy Act of June 30, 1932, 47 Stat. 403, and Title II, 
section 9, of the act approved March 20, 1933, 48 Stat. 13, 
entitled an act 4 ‘To maintain the credit of the United States 
Government,” that this court has no jurisdiction over the 
subject-matter of this suit. 
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2. That the said bill of complaint fails to state a cause 
of action cognizable in equity. 

3. That there is a lack of necessary and indispensable 
parties defendant. 

4. And for other grounds apparent on the face of the 
bill of complaint. 

LESLIE C. GARNETT,| 

United States Attorney , 

H. L. UNDERWOOD, j 
Assistant United States Attorney, 

R. L. GOLZE, | 

General Counsel, 

0. R. McGUIRE, I 

Counsel , 

Attorneys for Defendants, 

The undersigned attorneys for the plaintiff acknowledge 
this 21st day of April, 1934, receipt of a copy o f the above 
motion to discharge the rule to show cause and to dismiss 
the bill of complaint and a copy of the points and au¬ 
thorities in support thereof. 

FRED B. RHOpES. 

JHODES. 


COOPER B. R| 

Decree Discharging Rule and Dismissing 

Filed May 11, 1934. 


Bill, 


This cause coming on for hearing at this terip upon mo¬ 
tion of the defendants to discharge the rule to jshow cause 
and to dismiss the bill of complaint herein, and after con¬ 
sidering the arguments and memorandum briefs of counsel 
for both sides, it is by the court this 11th dfcy of May, 
i934— 

Adjudged, ordered, and decreed that the said motion of 
the defendants to discharge the rule to show cause and to 
dismiss the bill of complaint is hereby sustained; the rule 
to show cause is discharged; and the bill of complaint is 
dismissed. 

JENNINGS BAIpEY, 

| Justice, 

No objection as to form. 

FRED B. RHODE,S, 

COOPER B. RHODES, 

Attorneys for Plaintiff. 
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From the foregoing decree, the plaintiff in open Court 
notes an appeal to the Court of Appeals of the District of 
Columbia. Whereupon, undertaking to act as a cost bond 
on appeal is hereby fixed in the sum of One Hundred dol¬ 
lars ($100.00), with leave to the plaintiff to deposit with 
the Clerk of this Court the sum of Fifty dollars ($50.00) 
in lieu of an undertaking. 

JENNINGS BAILEY, 

J ustice. 

9 Memorandum. 

May 16, 1934.—$50 deposit in lieu of Bond on Appeal. 

Assignment of Errors. 

Filed May 16, 1934. 

*###### 

The Court erred: 

1. In discharging the Rule to Show Cause issued herein. 

2. In dismissing the Bill of Complaint. 

FRED B. RHODES, 

COOPER B. RHODES, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Assignment of Errors 
is acknowledged this 16th dav of May, 1934. 

O. R. McGUIRE, 

i Attorney for Defendants. 

Designation of Record. 

Filed May 16, 1934. 

####### 

Now comes James D. Lowry, the appellant in the above- 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Bill of Complaint. 

2. Rule to Show Cause. 


i 
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3. Motion of Defendants McCarl and Peoples to Dis¬ 
charge the Rule to Show Cause and to Dismiss jthe Bill of 
Complaint. 

10 4. Decree discharging the Rule to Show | Cause and 

dismissing the Bill of Complaint. 

5. Notation of Appeal. 

6. Assignment of Errors. 


Together with a copy of this designation. 

FRED B. RHODESf, 

COOPER B. RHODES, 

Attorneys for plaintiff. 

Service of a copy of the foregoing Designation of Rec¬ 
ord is acknowledged this 16th day of May, 1934. 

0. R. McGUljRE, 
Attorney for Defendants. 


11 Supreme Court of the District of Colunibia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record according to direc¬ 
tions of counsel herein filed, copy of which is 'made part 
of this transcript, in cause No. 57039 in Equity, wherein 
James D. Lowry is Plaintiff and J. Raymond McCarl, 
Comptroller General of the United States, et all., are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe mjj- name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1934. 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6271. James D. Lowry, appellant, fs. J. Ray¬ 
mond McCarl, Comptroller General of the United States, 
and Admiral C. J. Peoples, Paymaster General, jU. S. Navy. 
United States Court of Appeals for the District! of Colum¬ 
bia. Filed Jul. 27, 1934. Henry W. Hodges, 0erk. 

(5332-C) 
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IN THE 


plmieir jitatrs (Court of appeals 

FOR THE DISTRICT OF COLUMBIA 

I 

— 

April Term, 1934 ! 

No. 6271 


JAMES D. LOWRY 
Appellant 

i 

vs. 

J. RAYMOND McCARL, COMPTROLLER GENERAL 
OF THE UNITED STATES, AND ADMIRAL C. J. 
PEOPLES, PAYMASTER GENERAL, U. S. NAVY, 

Appellees ! 


BRIEF FOR APPELLANT 


L STATEMENT OF THE CASE 

i 

! 

This appeal is from a final decree of th^ court be¬ 
low, dismissing the appellant’s bill of corhplaint on 
motion made on behalf of the defendants. No 
answer was filed in the court below by either of the 
defendants, and the allegations of the bill of com¬ 
plaint must therefore be taken as true, aj least for 
purposes of this appeal. 

The bill of complaint alleges that the plaintiff (ap¬ 
pellant) is a commissioned officer of the United 
States Navy and that prior to June 1, 1933, he held 
the rank and grade of Lieutenant. On or about that 
date, he was appointed to the rank and position of 
Lieutenant Commander of the United States Navy 
and is serving in that capacity at the present time. 
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He alleges that his appointment to the new position 
was made by the President of the United States and 
confirmed by the United States Senate after he had 
passed certain examinations which he was required 
to pass in order to become elegible for the appoint¬ 
ment which he received. He alleges that upon his 
appointment to the rank and position of Lieutenant 
Commander he became entitled to certain pay and 
allowances for more than those which he had received 
as a Lieutenant, under and by virtue of the statutes 
fixing the salaries and allowances of officers of the 
United States Navy, but that because of the acts 
and omissions of the defendants he has not received 
the pay and allowances to which he is entitled since 
his last appointment, the defendant McCarl having 
ruled that such increased pay and allowances could 
not be ^aid to the plaintiff because of the provisions 
of Section 201 of the Act of Congress approved June 
30, 1932, commonly known as the Economy Act, 
which provides: 

“All provisions of law which confer upon civil¬ 
ian or noncivilian officers or employees of the 
United States Government or the municipal gov¬ 
ernment of the District of Columbia automatic 
increases in compensation by reason of length 
of 1 service or promotion are suspended during 
the fiscal year ending June 30, 1933; but this 
section shall not be construed to deprive any 
person of any increment of compensation re¬ 
ceived through an automatic increase in compen¬ 
sation prior to July 1, 1932.” 

II. THE ISSUES 

Appellant conceives the following to be the issues 
raised on this appeal: 
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1. Was the appointment of the appellant to the 
rank and position of Lieutenant Commander of the 
United States an automatic promotion Within the 
meaning of Section 201 of the Economy Acj't? 

2. Do the provisions of Section 111 of the Econo¬ 
my Act deprive the court below of jurisdiction in 
this case? 

III. ASSIGNMENT OF ERRORS 

i 

The Court erred: 

i 

1. In discharging the Rule to Show Cause issued 
herein. 

2. In dismissing the Bill of Complaint, j 

IV. ARGUMENT 

In the court below, counsel for the appellees did 
not defend the action of the Comptroller General, 
nor did they contend that the appointment of the 
appellant to a new office and rank as an officer of the 
United States Navy is an automatic promotion within 
the meaning of Section 201 of the Econoifny Act of 
June 30, 1932, or of the Act of March 20, 1933. 
The fact that the appointment of the appellant was, 
in fact, not an automatic promotion is al eged as a 
matter of fact in the Bill of Complaint, dnd, there¬ 
fore, must be taken as admitted and m^y also be 
shown by reference to the statutes regiilating the 
advancement of officers of the United States Navy. 

Therefore, since it is admitted that tlje appoint¬ 
ment and advancement of the appellant to a new 
rank was not one which is covered by the terms of 
the Economy Act, then the Economy Ac^ is not in 
any wise involved in this suit, for the law under 
which the appellant claims his increased compensa- 
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tion is the law which fixes the salaries of officers of 
the United States Navy (42 Stat. 625). In view 
of the statutes and the facts alleged in the declara¬ 
tion it cannot be denied that the appellant has been 
appointed conformable to law to a new office and 
rank and that by virtue of such appointment he is 
placed in a new status. If the salary of the new 
office and rank is not to be paid as provided by the 
Act of June 10, 1922, what salary is appellant to 
receive? The so-called Economy Act provides no 
particular salary for a particular office or rank. And 
since the Economy Act is not involved in this suit, 
then the contention of government counsel that the 
Court is deprived of jurisdiction by reason of Section 
9, Title 2 of the Act of March 20, 1933, is not well 
founded. That section of the statute provides as 
follows: 

“No court of the United States shall have juris¬ 
diction of any suit against the United States or 
(unless brought by the United States) against 
anV officer, agency, or instrumentality of the 
United States arising out of the application of 
any provision of this title, unless such suit in¬ 
volves the Constitution of the United States.’’ 

Appellant's claim is based solely on an Act of 
Congress approved June 10, 1922 (42 Stat. 625), 
which fixes the salary to which the appellant is en¬ 
titled. Therefore, we respectfully submit, this case 
does not come within the provision of the Economy 
Act which attempts to deprive the judiciary of juris¬ 
diction 1 of cases involving the “application'' of the 
provisions of the Economy Act. Who, save this 
court, can say in the present case whether the case 
involves the application of the provisions of the 


I 


I 

Economy Act? Surely, especially in view of the de¬ 
cision of the Supreme Court of the United States 
in the Miguel case, the court below should ijiot permit 
itself to be bound and deprived of jurisdiction merely 
because the Comptroller General, by an obvious mis¬ 
construction and misinterpretation of the {provisions 
of the Economy Act, has said that this case does in¬ 
volve the application of the provisions of the Econo¬ 
my Act. The Comptroller General cannot,j it is sub¬ 
mitted, shut the doors of the court to thfe plaintiff 
in this case merely because he, the Comptroller Gen¬ 
eral, undertakes to say what statute and questions 
of law are involved in this case. 

The decision, on March 5, 1934, of th^ Supreme 
Court of the United States in the case of Miguel vs. 
McCarl, et al., is considered of so much importance 
in the present case that a portion of the cjpinion de¬ 
livered by Mr. Justice Sutherland is incorporated 
into this brief as follows: 

“In Roberts, Treasurer, v. United States, 176 


U. S. 221, this court held that wffiere 


the proper 


construction of a statute is clear, the duty of 
an officer called upon to act under it is ministerial 
in its nature and may be compelled by manda¬ 
mus. The opinion points out (p. ,231) that 
every such statute to some extent requires con¬ 
struction by the officers; that he mu^t read the 
law, and, therefore, in a certain sensU construe 
it in order to form a judgment from its language 
what duty he is required to perform. ‘But that 
does not necessarily and in all cases make the 
duty of the officer anything other thap a purely 
ministerial one. If the law direct him to per¬ 
form an act in regard to which no discretion is 
committed to him, and which, uponj the facts 




existing, he is bound to perform, then that act 
is ministerial, although depending upon a statute 
which requires, in some degree, a construction 
of its language by the officer. Unless this be 
so, the value of this writ is very greatly im¬ 
paired/ This view of the matter has been uni¬ 
formly approved in subsequent decisions. See, 
for example. Lane v. Hoglund, 224 U. S. 174, 
181; Wilbur v. Krnshnic, 280 U. S. 306, 318. 
The mandatory injunction here prayed for is in 
effect equivalent to a writ of mandamus, and 
governed by like considerations. Warner Valley 
Stock Company v. Smith, 165 U. S. 28, 31, 33.” 

^ 

‘‘Petitioner enlisted under this act, and it does 
not admit of doubt that thereby he enlisted ‘for 
service in the Army' as a member of the organi¬ 
zation of Philippine Scouts. One who enlists 
for service in the Army certainly becomes ‘an 
enlisted man * * * in the Army;’ and when he 
‘shall have served thirty years’ therein, he falls 
within the plain terms of the Act of March 2, 
1907, supra, and, in accordance therewith, is en¬ 
titled to ‘be placed upon the retired list’ with the 
pay and allowances therein prescribed. Statu¬ 
tory provisions so clear and precise do not re¬ 
quire construction. In such case, as this court 
has often held, the language is conclusive. 
f There can be no construction where there is 
nothing to construe .’ United States v. Shreve¬ 
port Grain & El. Co., 287 U. S. 77, 83, and 
cases cited.” (Italics ours.) 

5jC 5{C 3{C 

“It is hard to see how it reasonably can be 
thought that these acts have any effect upon 
the status of the enlisted men, since they are 
limited, in express terms, to officers. They do 
not modify or purport to modify in any way 
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the provisions of Sec. 36 of the Act of 1^01 in 
respect of such enlisted men. If that conclusion 
were not clear, the provisos would effectually 
settle the doubt. Putting aside those acts, there¬ 
fore, as irrelevant, we have only to consider 
Sec. 36 of the Act of 1901, which plainly! estab¬ 
lishes the status of petitioner as an enlisted man 
in the Army, and the Act of March 2, 1907, 
which just as plainly directs that such hn en¬ 
listed man, having served thirty years a$ such, 
shall be placed upon the retired list. In this 
situation the duty of the disbursing officerto pay 
the voucher in question ‘is so plainly prescribed 
as to be free from doubt and equivalent to a posi¬ 
tive command / and, therefore, is ‘so far minis¬ 
terial that its performance may be compelled by 
mandamus / Wilbur v. United States, supra, 
pp. 218-219. It seems unnecessary to add that 
this duty cannot be affected by a contrary de¬ 
cision of the Comptroller General.” (italics 
ours.) 

In his decisions, the Comptroller General has con¬ 
sistently held that the provisions of Section 201 of 
the Economy Act of June 30, 1932 (47 Statj 403), 
do not apply in cases in which an officer has been 
promoted under circumstances which were su<j:h that 
the Comptroller General considered that the promo¬ 
tions were not automatic. Some of these decisions 
are as follows: 

Decision No. A-45572, dated November 2a, 1932. 

Decision No. A-53681, dated February 12, 1934. 

i 

By a recent ruling of the Comptroller General, 
that officer held that Rear Admiral Joseph K. Tjaussig, 
United States Navy, is entitled to increased compen¬ 
sation by reason of his appointment as assistant to 
the Chief of Naval Operations, as provided! by the 
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Act of 1 May 27, 1930 (46 Stat. 430), because Ad¬ 
miral Taussig’s apointment to that position was the 
selection of any one of a number of eligible officers 
and therefore was not an automatic promotion within 
the provisions of Section 201 of the Economy Act. 

In view of the decisions of the Comptroller Gen¬ 
eral on this subject, it must be conceded by the Comp¬ 
troller General that if the appointment of the plain¬ 
tiff in and to the grade of Lieutenant Commander 
was nbt, in fact, an automatic promotion, then the 
plaintiff is entitled to the pay and allowances which 
he claims. 

Section 111 of the Economy Act, which according 
to the contentions of the Comptroller General, de¬ 
prives the court of its jurisdiction in cases of this 
nature, contains a provision which permits the court 
to consider and determine any suit which involves the 
Constitution of the United States. It can clearly be 
shown that this case does involve the Constitution of 
the United States, there being two distinct constitu¬ 
tional questions involved in this suit. 

In the first place, the plaintiff has shown by his 
bill of complaint, the facts of which must be taken 
as admitted in the present state of the pleadings, 
that the Comptroller General and Paymaster Gen¬ 
eral of the Navy have, without authority of law and 
in violation of the Act of June 10, 1922, deprived 
him of the pay which Congress has said the plaintiff 
should receive. Therefore, it is clear that the plain¬ 
tiff has been deprived of his property rights without 
due process of law. 

Secondly, it is respectfully submitted, that the pro¬ 
visions of Section 111 of the Economy Act do, in 


and of themselves, bring into this case a Question 
involving the Constitution of the United States. If 
we should adopt the contentions of the Comptroller 
General with respect to Section 111, we wohld find 
ourselves confronted with a serious question as to 
the constitutionality of the provision of Section 111 
which, according to the Comptroller General, deprives 
the court of jurisdiction of this case. To ppint out 
the fact that this case involves the Constitution of 
the United States, we need only refer to t^he case 
of Chicago, etc., Ry. Co. v. Minnesota, 134 UJ S. 418. 
That case involved a statute which gave ratie-fixing 
powers to a certain commission and provided that 
the rates of charges recommended and published by 
that commission should be final and conclusive and 
could not be subjected to judicial inquiry, jin that 
case the Supreme Court of the United Statejs said: 

‘‘This being the construction of the statute 
by which we are bound in considering the pres¬ 
ent case, we are of opinion that, so construed, 
it conflicts with the Constitution of the United 
States in the particulars complained of by the 
railway company. It deprives the company of 
its right to a judicial investigation, by du^ process 
of law, under the forms and with the machinery 
provided by the wisdom of successive ages for 
the investigation judicially of the truth of a 
matter in controversy, and substitutes therefor, 
as an absolute finality, the action of a railroad 
commission which, in view of the powers con¬ 
ceded to it bv the state court, cannot be iregarded 
as clothed with judicial functions or possessing 
the machinery of a court of justice." 

The Supreme Court of the United States, in the 
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case of American School of Magnetic Healing v. Mc- 
Annnlty, 187 U. S. 94, said (p. 109): 

: “The facts which are here admitted of record 
show that the case is not one which by any con¬ 
struction of those facts is covered or provided 
for by the statutes under which the Postmaster 
General has assumed to act, and his determina¬ 
tion that those admitted facts do authorize his 
action is a clear mistake of law as applied to the 
admitted facts, and the courts, therefore, must 
have power in a proper proceeding to grant relief. 
Otherwise, the individual is left to the absolutely 
uncontrolled and arbitrary action of a public and 
administrative office, whose action is unauthor¬ 
ized bv anv law and is in violation of the rights 
of the individual. Where the action of such an 
officer is thus unauthorized he thereby violates 
the property rights of the person whose letters 
are withheld/’ 

An examination of the brief filed on behalf of 
the appellee in the case of McCarl et al. v. Hoep- 
pel discloses the fact that counsel for the claimant 
(appellee) in that case did not contend in the Court 
of Appeals, that his case involved the Constitution 
of the United States. It would appear, therefore, 
that the propositions of law which are presented here 
were not considered by the Court of Appeals in the 
Hoeppel case. 

The decision in the case of McCarl, et al., v. Hoep¬ 
pel, 68 Fed. 2nd 440, is not applicable to the present 
case for the reason that, as shown above, that case 
presented a legal situation which is different from 
that which here appears. 

Since the case of McCarl et al., v. Hoeppel, men¬ 
tioned above, was relied upon by counsel for the 
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defendants in the court below, a brief discussion of 
the Hoeppel case here is considered advisable. It 

I 

is important to note the fact that the Hoeppel case 
was decided approximately four months subsequent 
to the decision of this court in the case of McCarl et 
aL, v. Miguel 61 W. L. R. 637, and about two months 
prior to the time that the Supreme Court of the 
United States reversed the decision of this court in 
the Miguel case. The following excerpt trom the 
brief filed on behalf of the Comptroller General in 
the Hoeppel case, is worthy of note (Page 11, Brief 
for Appellants): j 


i 

“We should be justified in resting this appeal on 
the opinion of June 26, 1933, in the Miguel case 
and the brief filed by the appellant Comptroller 
General in that case.” 

Thus, it is seen that the value of the decision in the 


Hoeppel case as an authority for this case has been 
destroyed by the subsequent decision of the | Supreme 
Court of the United States, reversing the decision of 
this court in the Miguel case. 

Counsel for the defendants also contended in the 
court below that the Bill of Complaint should be 
dismissed because the suit should have been brought 
against the United States in the Court <j)f Claims 
and because the plaintiff has a plain, adequate and 
complete remedy at law. It was also contended that 
the defendants are not proper parties to this action 
and that the United States is a necessary party in 
such a suit as this. All of these contentions may be 
disposed of by reference to the decision of the Su¬ 
preme Court of the United States in tfie case of 
Miguel v. McCarl, et aL, which was decided March 





12 


5, 1934. In that case a Bill of Complaint praying 
for a mandatory injunction was filed by an enlisted 
man in the Phillipine Scouts seeking to recover cer¬ 
tain pay and allowances which he claimed had been 
denied by action of the Comptroller General. In 
that case, the Comptroller General and the Chief of 
Finance of the United States Army were named 
as defendants. Mr. Justice Sutherland delivered the 
opinion of the Court, which said: 

“We find no merit in the contention that the 
United States is a necessary party and this suit 
not maintainable without its consent * * *; or 
in the further contention that the suit cannot be 
maintained because petitioner has a remedy at 
law in the Court of Claims for his retired pay.” 

In view of the foregoing, it is clear that the ap¬ 
pellant in this case has pursued the proper remedy, 
and that the judgment of the court below should be 
reversed. 

Respectfully submitted, 

Fred B. Rhodes, 

Cooper B. Rhodes, 
Attorneys for Appellant . 
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In the United States Court of Appeals 
of the District of Columbia 

April Term, 1934 J 

I 

_______ 

I 

I 

No. 6271 

I 

James D. Lowry, appellant 

V. j 

J. R. McCarl, Comptroller General of the 

United States, and Admiral C. J. Peoples, Pay¬ 
master General, U. S. Navy, appellees 

I 

< i 

— 

BRIEF FOR THE APPELLEES I 

j 

— 

I 

THE CASE 

j 

This case is before this court on appeal ncjted in 
open court (R. 8) from a decree (R. 7) entered 
May 11, 1934, by the court below sustaining!a mo¬ 
tion on behalf of the defendants-appellees to dis¬ 
charge the rule and to dismiss the bill of complaint 

i 

(R. 6, 7). The court below filed no opinion in 
the ease. 
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STATEMENT OE THE CASE 

Epitomized, the facts in this case, disclosed by the 
bill of complaint, to which a motion to dismiss was 
interposed by the appellees, are that appellant was 
a lieutenant in the United States Navv and in re- 
ceipt of the pay and allowances fixed by law for his 
grade and length of service on June 1, 1933, when 
he was promoted to the next higher grade of lieu¬ 
tenant commander of the Navy—at which time 
there was in force and effect Part II, Title II, sec¬ 
tion 201, of the Legislative-Economy Act of June 
30, 1932, 47 Stat. 403, and which was continued in 
effect by Title II, section 4, of the act of March 20, 
1933, f 48 Stat. 13, prohibiting “any automatic in¬ 
creases in compensation by reason of length of 
service or promotion.” 

Consequently, the officer of the pay corps of the 
Navy carrying appellant’s pay account refused to 
pay him as lieutenant commander any pay and al¬ 
lowances in excess of the amount he was currently 
receiving as lieutenant. The appellant, in accord¬ 
ance With the established procedure and the pro¬ 
visions of the Budget and Accounting Act of June 
10, 1921, 42 Stat. 23, 27, filed his claim with the 
appellee, Comptroller General of the United States, 
in the nature of an appeal from the refusal of the 
officer of the Navy pay corps to make such pay¬ 
ment. The appellee, Comptroller General, held in 
decision of April 11, 1934 (Appendix, p. 17), in 
effect, that there was no appropriation available for 
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making* payment of the additional claimed piiy and 
allowances for the period from June 1, 1^33, to 
June 30,1934, at which time there became effective 
Title II, section 24 of the Independent Officbs Ap¬ 
propriation Act of March 28,1934, Public, Njo. 141, 
73d Congress, removing such prohibition dn and 
after July 1,1934. ! 

i 

The said decision of April 11, 1934, was fallowed 
by the filing of this bill of complaint on April 18, 
1934, and the issuance of the rule to show c^iuse to 
which appellees interposed a motion to dismiss and 
which the court below sustained, all as herckibefore 
stated. 

It was stated by counsel for appellant in the court 
below that the proceedings had been instituted as a 
test case, and it seems proper to invite the! atten¬ 
tion of the court to the fact that there are not only 
many other Navy, Army, Coast Guard, iPublie 
Health, and Coast & Geodetic Survey officer^ whose 
pay and allowances, etc., are fixed by the! act of 
June 10, 1922, 42 Stat. 629, et seq., who arp simi¬ 
larly situated, but there are doubtless a nun|iber of 
civilian officers and employees who received pro¬ 
motions but no increase of pay while the economy 
acts of 1932 and 1933 were in effect for the fiscal 
years 1933 and 1934. That is to say, the casje takes 
on an importance from the standpoint of Govern¬ 
ment economy and appropriations for the |wo fis¬ 
cal years in question, and now passed, not apparent 
from the bill of complaint. 
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THE STATUTES 

Part II, Title II, section 201, of the Legislative 
Economy Act of June 30, 1932, 47 Stat. 403, pro¬ 
vides that: 

All provisions of law which confer upon 
civilian or noncivilian officers or employees 
of the United States Government or the mu¬ 
nicipal government of the District of Co¬ 
lumbia automatic increases in compensation 
by reason of length of service or promotion 
are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be 
construed to deprive any person of any in¬ 
crement of compensation received through 
an automatic increase in compensation prior 
to July 1, 1932. 

Title II, section 4, of the act of March 20, 1933, 
48 Stat. 13, entitled “An Act To maintain the credit 
of the United States Government” during the fiscal 
year ending June 30, 1934, provided, in pertinent 
part, that: 

The provisions of the following sections of 
Part II of the legislative appropriation act, 
fiscal year 1933, are hereby continued in full 
force and effect during the fiscal year ending 
June 30, 1934, namely, sections * * * 
2oi * * * 

Section 9 of the act of March 20, 1933, 48 Stat.. 
15, provided that: 

No court of the United States shall have 
jurisdiction of any suit against the United 
States or (unless brought by the United 
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States) against any officer, agency, lor in¬ 
strumentality of the United States prising 
out of the application of any provision of 
this title, unless such suit involves thje Con¬ 
stitution of the United States. ! 

Section 305 of the Budget and Accounting! Act of 
June 10, 1921, 42 Stat. 24, provided that: j 

All claims and demands whatever!by the 
Government of the United States or ^gainst 
it, and all accounts whatever in which the 
Government of the United States is con¬ 
cerned, either as debtor or creditor, shall be 
settled and adjusted in the General Account¬ 
ing Office. ! 

i 

Section 145 of the Judicial Code of March 3,1911, 
36 Stat. 1136, provided that: ! 

The Court of Claims shall have jurisdic¬ 
tion to hear and determine the following 
matters: 

First. All claims (except for pensions) 
founded upon the Constitution of the; United 
States or any law of Congress, upon dny reg¬ 
ulation of an executive department, upon any 
contract, express or implied, with t}ie Gov¬ 
ernment of the United States * * * 

Section 267 of the Judicial Code of March 3,1911, 
36 Stat. 1163, provided that: j 

Suits in equity shall not be sustained in 
any court of the United States in any case 
where a plain, adequate, and complete rem¬ 
edy may be had at law. 
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ARGUMENT 

♦ 

It appears from the bill of complaint and from section 9 
of the act of March 20, 1933, that the courts of the 
District of Columbia have no jurisdiction over the sub¬ 
ject-matter of this suit 

The prayer in the bill of complaint is that the 
appellee Peoples, who has a statutory title of pay¬ 
master general of the Navy but who is not in fact 
a Navy disbursing officer, should be enjoined and 
commanded to pay, or cause to be paid, to the appel¬ 
lant the pay and allowances of a lieutenant com¬ 
mander, United States Navy, who has completed 
fourteen years of commissioned service, such pay to 
be adjusted as of the date of the appellant’s pro¬ 
motion to the grade of lieutenant commander and 
that the appellee Comptroller General be re¬ 
strained and enjoined from and against any and 
all interference with appellee Peoples in making 
such payment. Since appellant admitted in the 
bill of complaint that he had been paid, and was 
receiving, pay and allowances fixed by law for the 
grade of a lieutenant, it necessarily follows that 
what appellant claims is the difference between the 
pay and allowances of a lieutenant which he has re¬ 
ceived and the pay and allowances of a lieutenant 
commander. 

That is to say, the claim is solely one for 
difference in pay for the period from June 1,1933, 
when he was promoted to the grade of lieuten¬ 
ant commander, to July 1, 1934. While the latter 
date is not mentioned in the bill of complaint, 


i 

i 

i 

i 

7 

it becomes of importance because of the ict of 
March 28, 1934, Public No. 141, 73d Congress, 
which provided in section 24 thereof that section 
201 of the legislative appropriation act for the fiscal 
year 1933, which has been hereinbefore quoted, 
should be amended by inserting at the end thereof 
the following language: 

This section shall not apply during the 
fiscal year ending June 30, 1935, excjept to 
the extent that it suspends the longevity in¬ 
creases provided for in the tenth paragraph 
of section 1 of the Pay Adjustment Act of 
1922. This amendment shall not authorize 
the payment of back compensation . (Italics 
supplied.) 

In other words, there is no continued withhold¬ 
ing from the appellant of the difference between the 
pay and allowances of a lieutenant and a lieuten¬ 
ant commander for the reason that by the removal 
in section 24 of the act of March 28, 1934, of the 
prohibitions contained in section 201 of the legisla¬ 
tive appropriation act of June 30, 1932, continued 
in effect by section 4 of the act of March 20, 1933, 
effective July 1, 1934, the appellant has received 
and is now receiving the pay and allowances of a 
lieutenant commander in accordance with his 
grade. 

This claim relates solely to the difference in pay 
claimed for the period from June 1,1933, wljen the 
promotion became effective, to June 30, 19^4, and 
is nothing more or less than claim for a tnoney 

90070—34-2 
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judgment against the United States. If there were 
no other question in the ease, a decree that amounts 
to no more than a money judgment should not be 
granted. Parkersburg v. Brown, 106 U. S. 487, 
500. 

This 1 ease is similar in all essential respects to 
the case of McCarl et al. v. Roeppel, 68 Fed. (2d) 
440, which involved section 111 of the economy act 
of June 30, 1932, 47 Stat. 403, under which this 
court held that the courts of the District of Co¬ 
lumbia were without jurisdiction in a case involv¬ 
ing the application of the economy act of June 30, 
1932. ! Section 9 of the act of March 20, 1933, is 
identical with section 111 of the economy act of 
June 30,1932, and provides that: 

No court of the United States shall have 
jurisdiction of any suit against the United 
States or (unless brought by the United 
States) against any officer, agency, or in¬ 
strumentality of the United States arising 
out of the application of any provision of 
this title, unless such suit involves the Con¬ 
stitution of the United States. 

Mr. Justice Robb, speaking for this Court in the 
Roeppel Case, said: 

Since Congress may increase or decrease 
at wdll the pay of retired officers and men of 
the Army (Wood v. United States, 107 U. S. 
414, 2 S. Ct. 551, 27 L. Ed. 542), it is plain 
that the present suit does not involve the 
! Constituion of the United States. It is 
equally plain, we think, that the suit does 
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arise out of the application of a pifovision 
of the Economy Act, namely, sectioij 106 of 
that Act. The Comptroller General has 
placed one interpretation upon a provision 
of that section and the court befcw has 
placed another, but section 111 of the Act 
expressly withheld jurisdiction from the 
court in a case involving the application of 
such a provision. 

We think the language of the court in tjaat case 
is decisive of the present matter, and it Appears 
clear that the force and effect of the opinion of 
this Court in the Hoeppel Case was not affected by 
the opinion of March 5,1934, of the Supreme Court 
of the United States in the case of Migudl v. Mc- 
Carl et ah There was not involved in the Miguel 
Case any question as to the applicability of section 
111 of the legislative appropriation act of June 30, 
1932, applied by this court in the Hoeppel Case, 
nor was there involved the language contained in 
section 9 of the act of March 20, 1933, ivhich is 

i 

applicable here. 

As this Court has rightly stated, there is not in¬ 
volved any question of the Constitution of the 
United States for the reason that the Congress 


may grant or withhold in its discretion appropria¬ 
tions for the payment of officers of the Afmy and 
Navy or in fact any other officer of the Govern¬ 


ment—Congress having exclusive constitutional 
power to make appropriations. However, Con¬ 
gress excepted from the terms of section 201 of the 
legislative appropriation act of June 30, 1932, as 
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extended by section 1 of the act of March 20, 1933, 
the pay of constitutional officers. Hits v. United 
States, 289 U. S. 516, 551, and T Villiams v. United 
States, 289 U. S. 553. Appellant is not a constitu¬ 
tional officer whose pay may not be reduced or 
withheld in the discretion of the Congress—as this 
Court correctly held in the above-quoted extract 
from the Hoeppel Case . 

That is to say, the question is simply whether the 
Congress did, in fact, deny to appellant and all 
those similarly situated any increase of pay when 
promoted to a higher rank or position, and section 
9 of the act of March 20, 1933, has denied to the 
courts any jurisdiction to inquire into such fact. 
It was evidently not the intention of the Congress 
in attempting to effect economies by denying in¬ 
creases in pay during the fiscal years 1933 and 
1934, that the United States or its officers should be 
harassed by suits on the part of its officers and em¬ 
ployees claiming on various grounds the amounts 
which Congress deemed necessary to withhold in 
order to effect economies. 

Moreover, under the express terms of section 201 
of the legislative appropriation act of June 30, 
1932, as extended by section 4 of the act of March 
20, 1933, it is provided that “automatic increases 
in compensation by reason of length of service or 
promotion are suspended during the fiscal year 
ending June 30, 1933, 7 7 and the fiscal year ending 
June 30, 1934. Army, Navy, Marine Corps, Coast 
Guard, Coast & Geodetic Survey, and Public Health 
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Service officers, as well as members of the Army 
Reserve Corps, and of the National Guard, ajre en¬ 
titled to certain automatic increases of pay by rea¬ 
son of length of service as provided in the Phy Ad¬ 
justment Act of 1922 for the several services. 
Likewise, certain employees of the postal service, 

i 

as well as others, are entitled under various) other 
statutes to automatic increases of pay by reason of 
lengii of service. All of these automatic increases 
of pay were suspended by section 201 of the act of 
June 30, 1932, as extended by section of the act of 
March 20, 1933. It was quite proper that this 
should be done in order to effect economies (luring 
the economic emergency. The Court well I knows 
that officers and employees in private business were 
subject to curtailment in pay. 

Furthermore, section 201 of the act of Jpne 30, 

i 

1932, as extended by section 4 of the act of (March 
20, 1933, went further and suspended all increases 
of compensation by reason of promotion. Any of¬ 
ficer of the Government might be promoted to the 
next higher grade or position, but he was not 
entitled to the increase in pay by reason thereof 
prior to July 1, 1934, when the above referred to 
section 24 of the act of March 28, 1934, became 
effective removing such prohibition. If thejre ever 
could have been any doubt as to the correctness of 
such view of the matter, such doubt was removed 
by section 24 of the act of March 28, 1934,1 above- 
quoted in pertinent part, removing such prohibi¬ 
tion effective July 1, 1934. 
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We think that the decree of the lower court was 
in strict accordance with the opinion of this Court 
in the Hoeppel Case and with the terms of sections 
4 and 9 of the economy act of March 20,1933. 

II 

There is no equity in this case 

As shown bv the terms of section 145 of the Ju- 

«/ 

dicial Code of March 3, 1911, 36 Stat. 1136, the 
Congress has provided that suit may be brought in 
the Court of Claims on any claim against the 
United States founded upon the Constitution “or 
any law of Congress” or “upon any regulation of 
an executive department ”, etc. Some 76 printed 
volumes of the Court of Claims disclose numerous 
cases where officers of the Army and Navy have 
brought suit against the United States claiming 
differences in pay and allowances. 

This is not a case of continued withholding of 
accruing pay as was the Miguel Case . The appel¬ 
lant has been paid his full pay and allowances as a 
lieutenant commander of the Navy from and after 
July 1,1934, by reason of the removal in section 24 
of the act of March 28, 1933, of the prohibition 
against payment of increase of pay by reason of 
promotion whether automatic or otherwise. This is 
a claim, in fact, for a money judgment, and in this 
court, which is a United States Court of Appeals, 
aside from all other questions, we think such pro¬ 
ceeding is prohibited by section 267 of the Judicial 
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Code of March 3, 1911, 36 Stat. 1163, which pro¬ 
vides that: 

Suits in equity shall not be sustained in 
any court of the United States in any case 
where a plain, adequate, and complete rem¬ 
edy may be had at law. 

The opinions of this court in Hurley v. Shdnley, 
60 Fed. (2d) 335; Marguilies v. McCarl, 10 id\ 1012, 
and Carroll Electric Co, v. McCarl, 8 id. 910, and 
the case of United States v. Lynch, 137 U. 280, 
are directly in point. See also Hurley et ad. y. Kin¬ 
caid, 285 U. S. 95, 104; United States v. Guthrie, 
17 How. 284. 

Ill 

The appellant has shown no appropriation which could be 
charged with any additional payments to him for the 
fiscal year 1934, which fiscal year ended June 30, 1934 

! 

There is no showing in the bill of complajint, or 
even an averment, that there is an appropriation 
which could be charged with the claimed a 
pay and allowances in this case, and it is ncjt to be 
overlooked that the appellant voluntarily sub- 
mitted his claim to the appellee, Comptroller Gen¬ 
eral, who held that there was no appropriation for 
its payment. Under Article 1, section 9, | of the 
Constitution, no money may be drawn from the 
Treasury save in consequence of an appropriation 
by law, and under section 3678, Revised Statutes, 
all sums appropriated for the various branches of 
expenditure in the public service are required to 
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be applied solely to the objects for which they are 
respectively made and for no other. 

The appropriations for pay and allowances of 
the Navy are required by law to be carried as Gen¬ 
eral Account of Advances; and, of course, there is a 
possibility, if not a probability, due to the economy 
program in 1933 and 1934, that there are no moneys 
in the General Account of Advances which could be 
legally and properly used for the payment of this 
claim even if it w T ere otherwise proper. The situa¬ 
tion in this respect is almost identical with the 
situation considered by the courts of the District of 
Columbia and the Supreme Court of the United 
States in the early cases of Decatur v. Paulding, 14 
Peters, 497, and Brashear v. Mason, 6 How. 93. 
We particularly invite the attention of this Court 
to the opinions in the Decatur and Brashear Cases. 

IV 

Both the United States and the Secretary of the Navy are 

indispensable parties 

A substantial right of the United States “can¬ 
not be tried behind its back.” Louisiana v. Gar¬ 
field, 211 U. S. 7, and the present proceedings fail 
by reason that the United States is not and cannot 
be made a party. Louisiana v. McAdoo, 234 U. S. 
627, and Goldberg v. Daniel, 231 U. S. 218. United 
States v. Lynch, supra, In re Ayers, 123 U. S. 443; 
Belknap v. Schild, 161 U. S. 10, and Minnesota v. 
Hitchcock, 185 U. S. 373. 
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Furthermore, the appellee, Peoples, who is 
tory chief of the Bureau of Supplies and Accounts, 
is neither a disbursing officer nor properly the 
officer to direct the Navy disbursing officer parry¬ 
ing the account of appellant to make payment of 
the claimed difference in pay. The bill ofj com¬ 
plaint is defective in that the head of the jNavy 
Department, the Secretary of the Navy, wis not 
made a party. Webster v. Fall, 266 U. s|. 507. 
Unlike the Army situation, which was considered 
in the Miguel Case, the law has made provision for 
direction by the Secretary of the Navy or com¬ 
manding officer in proper cases of disbursing 
officers as provided in section 285, Revised Statutes, 
as follows: 

Every disbursement of public moneys or 
disposal of public stores, made by a disburs¬ 
ing officer pursuant to an order of anV com¬ 
manding officer of the Navy, shall be a|low r ed 
by the proper accounting officers of the 
Treasury [now’ the General Accounting Of¬ 
fice] in the settlement of the accounts of the 
officers upon satisfactory evidence 
making of such order, and of the p 
of money or disposal of stores in conformity 
with it and the commanding officer byi whose 
orders such disbursement or disposal was 
made shall be held accountable for thp same. 

The appellee Peoples is not only not a disburs¬ 
ing officer, but he holds a staff corps statutory posi¬ 
tion in the Navy Department, as distinguished 

i 

from the Navy, and he is not a commanding officer 


of the 
ayment 
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of disbursing officers. Consequently, he has no 
authority to direct a disbursing officer to make 
payment on any account. 

CONCLUSION 

Upon the whole case, it is submitted that the de¬ 
cree entered by the court below discharging the 
rule to show cause and dismissing the bill of com¬ 
plaint was in accordance with the law and should 
be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

! H. L. Underwood, 

Assistant United States Attorney, 

R. L. Golze, 

GeneraJ Counset, 

O. R. McGuire, 

Counsel, 

Attorneys for Appellees . 



APPENDIX 


| 

i 

i 


Assistant Comptroller General 

of the United States, j 
Washington, April 11, Iff34. 
A-54489 | 

Lieut. Comdr. James D. Lowry, U. S. Navy, j 

U. S. S. Eeina Mercedes , j 

Annapolis, Maryland. j 

Sir: There has been received your request for 
review of settlement of December 5,1933, disallow¬ 
ing your claim for increased pay and allowances 
based on your promotion to the grade of lieutenant 
commander, accepted June 30, 1933. 

The record shows that there was issued to i~ou an 
ad interim commission as lieutenant commander 
from June 30, 1933, and that you executed Accept¬ 
ance and oath of office of that rank on Jpne 30, 
1933. The settlement correctly denied increased 
pay by reason of that promotion under provisions 
of section 201 of the Economy Act of June 30,1932, 
suspending all automatic increases in compensation 
by reason of length of service or promotion (13 
Comp. Gen. 104). j 

Your request for review of the settlenjient is 
based on statements made in a committee report on 
the Independent Offices appropriation bill for 1935 
in connection with changes in section 201 j of the 

( 17 ) 
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Economy Act of June 30, 1932, made by the act of 
March 28,1934, Public, No. 141, 73rd Congress, for 
the fiscal year 1935. Said act of March 28, 1934, 
provides, in section 24 of Title II thereof, for con¬ 
tinuing in full force and effect during the fiscal year 
ending June 30, 1935, section 201 of the Economy 
Act of June 30, 1932, as extended by the act of 
March 20, 1933, and further provides: 


(e) In the application of the sections 
enumerated in subsections (a), (b), and (c) 
of this section with respect to the fiscal year 
ending June 30, 1935 (but not with respect 
to the fiscal year ending June 30 , 1934 ), the 
! following amendments shall apply: 
i (1) Section 201 (suspending automatic in¬ 
creases in compensation) of Part II of the 
Legislative Appropriation Act, fiscal year 
1933, is amended by inserting at the end 
thereof the following: L4 This section shall 
not apply during the fiscal year ending June 
30,1935, except to the extent that it suspends 
i the longevity increases provided for in the 
tenth paragraph of section 1 of the Pay Ad¬ 
justment Act of 1922. This amendment 
shall not authorize the payment of hack 
compensation (Italics supplied.) 


Whatever statements may have been made by 
the committee in its report, it is obvious that the 
prescribed changes (in paragraph (e) of this act) 
in section 201 of the Economy Act of June 30,1932, 
as extended to the fiscal year 1934 by the act of 
March 20, 1933, 48 Stat. 13, does not become effec¬ 
tive until the beginning of the fiscal year 1935; that 
is, until July 1, 1934. The language in the act 
negativing such application prior to July 1, 1934, 
with the additional provision that the change 
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should not 4 4 authorize the payment of back compen¬ 
sation ”, notwithstanding the committee’s report, 
shows clearly that the interpretation of the section 
during the fiscal years 1933 and 1934 carried opt the 
intent of the legislation. Accordingly, said section 
201 of the Economy Act of June 30,1932, applies to 
your promotion to lieutenant commander, effective 
June 30, 1933, to and including June 30,1934, 
Upon review the settlement is sustained. 

Respectfully, 

R. N. Elliott, 

Assistant Comptroller General 

of the United States.. 
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IN THE 

pnttei* jiiates (Court of appeals 

FOR THE DISTRICT OF COLUMBIA 


April Term, 1934 
No. 6271 


JAMES D. LOWRY j 

Appellant 

vs. j 

J. RAYMOND McCARL, COMPTROLLER GENERAL 

OF THE UNITED STATES, AND ADMIRjAL C. J. 

PEOPLES, PAYMASTER GENERAL, U. Sj NAVY, 

Appellees 

- j 

REPLY BRIEF ON BEHALF OF APPELLANT 

Section 201 of the Economy Act of June j30, 1932, 
provides as follows: j 

“All provisions of law which conter upon 
civilian or noncivilian officers or employees of the 
United States Government or the municipal gov¬ 
ernment of the District of Columbia automatic 
increases in compensation by reason of length of 
service or promotion are suspended dpring the 
fiscal year ending June 30, 1933; but thjis section 
shall not be construed to deprive any person of 
any increment of compensation received through 
an automatic increase in compensation prior to 
July 1, 1932.” j 

I 

Since July 31, 1932, this Act has been interpreted 

to mean that where an employee has received a pro- 

! i 
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motion in rank or grade which was automatic in 
nature he could not receive the salary which would 
normally attach to that higher position, but that if 
the promotion were not automatic in nature but was 
the result of a selective process or the result of the 
exercise of judgment and discretion in the selection 
of the individual to be promoted, then the salary pro¬ 
vided by law for the higher position should be paid. 

In reading Section 201, it becomes apparent that 
the word “automatic” must be taken as modifying 
the word “promotion”. Otherwise, the word “auto¬ 
matic” has no effect or meaning in this section. If 
the word “automatic” refers only to the increase in 
compensation, and if it was intended that this section 
should bar all increases in compensation which auto¬ 
matically attach by virtue of a promotion regardless 
of whether or not that promotion was automatic in 
nature, then the section would lose none of its mean¬ 
ing if the word “automatic” were left out entirely. 

An examination of the pleadings, briefs, motions 
and other papers which form the record in this case 
discloses the fact that counsel for the Comptroller 
General has not, at any time prior to oral argument 
in this Court, contended that this section of the stat¬ 
ute should be interpreted in any manner other than 
as stated above. He could not make such a conten¬ 
tion, because the Comptroller General has, by his de¬ 
cisions, authorized the payment by the Government of 
huge sums of money, as salary increases to Govern¬ 
ment employees, civilian and non-civilian, whose in¬ 
creases in compensation accrued by virtue of promo- 
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tion in position or grade, in cases involving! promo¬ 
tions which, in the opinion of the Comptroller Gen¬ 
eral, were not automatic. In each one of the {cases so 
decided, the salary of the position to which tpe officer 
or employee was promoted was fixed by statute and 
the increase in compensation necessarily followed the 
promotion. 

i 

On February 13, 1934 (Decision No. Aj-53215), 
the Comptroller General ruled that Admiral Jbseph K. 
Taussig, U. S. N., was entitled to increased'compen¬ 
sation upon his assignment to duty as Chief i>f Naval 
Operations. Admiral Taussig had previously! received 
the compensation of a rear admiral, lower hal f, and 
the prevailing statutes provided that the Chief of 
Naval Operations should receive the pay and allow¬ 
ances of a rear admiral, upper half. It was held by 
the Comptroller General that, although the pay in¬ 
crease automatically followed the promotiorj, yet the 
promotion itself was not automatic but was selective 
and, therefore, Admiral Taussig was entitled to the 
increase of compensation. 

j 

Jn the same decision, the Comptroller General held 
as follows: 

“You also question whether section 201 of the 
Economy Act affects the right of officers desig¬ 
nated for command of fleets or subdivisions 
thereof with the rank of admirals and vice ad¬ 
mirals, respectively, under the act of May 22, 
1917, 40 Stat. 89, to pay and allowances as pro¬ 
vided in section 8 of the act of June 10, 1922. 
Such designations being temporary in Character, 
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may be made from any one of a number of eligi¬ 
ble officers and are not automatic within section 
201 of the Economy Act. A-45536-0. M., Octo¬ 
ber 31, 1933.” 

Under date of January 12, 1934, the Comptroller 
General held (Decision A-53002) that the appoint¬ 
ment of an enlisted man to warrant grade is not an 
automatic promotion or advancement even though 
the increased salary necessarily attached to the new 
appointment. 

On November 25, 1932 (Decision A-45572), the 
Comptroller General held: 

“I incline to the view that the suspension of 
laws providing ‘automatic increases in compensa¬ 
tion by reason of * * * promotion’ does not apply 
to an appointment by the President to fill the 
office of Chief of a Bureau in the Navy Depart¬ 
ment, and that Rear Admiral Land is entitled to 
the pay and allowances of a rear admiral of the 
upper half, subject, however, to the reductions 
provided otherwise in the Economy Act.” 

On April 12, 1934 (Decision No. A-54772), the 
Comptroller General ruled that if the officer of the 
Medical Corps, United States Navy, who is detailed 
as attending physician of the House of Representa¬ 
tives, should be advanced two grades by action of the 
President and Senate, his promotion could not be con¬ 
sidered as automatic and he would, therefore, be en¬ 
titled to the compensation provided by law for the 
rank to which he was promoted. In this decision, the 
Comptroller General quoted an opinion of the Attor¬ 
ney General (18 Op. Atty. Gen. 27) as follows: 
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“If this principle were adopted generally in the 
creation of offices, it would obviously} result in 
constraining the appointing power to Accept the 
condition imposed and fill the offices wjth the in¬ 
dividuals designated by Congress, thu^ frustrat¬ 
ing the design of the Constitution, which is that 
officers must be alone selected according to the 
• judgment and will of the person and body in 
whom the powers or nomination, advice and con¬ 
sent, and appointment are vested.” 

After quoting the opinion of the Attorney General, 
the Comptroller General said: 

“The effect of the amendment in the bill does 
not extend further than to authorize | the Presi¬ 
dent with the advice and consent of the Senate 
to advance the present attending I~Ious£ physician 
two grades, that is, to the grade arid rank of 
rear admiral. If pursuant to such authority the 
attending House physician should be permanently 
advanced to the grade of rear admiral, by and 
with the consent of the Senate, such advance¬ 
ment would, under general law applicable, secure 
to him the pay and allowances and retired privi¬ 
leges of that grade.” 

In oral argument, counsel for the Comptroller Gen¬ 
eral was rather halfhearted in his contention that 
Section 201 should be so interpreted that it would 
prevent any increase in compensation which might 
result from any promotion, regardless of the nature 
of the promotion. He cannot seriously rhake such a 
contention, in view of the decisions of j the Comp¬ 
troller General, referred to above. These decisions 
have formed the basis for administrative action 
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throughout the entire governmental service for more 
than two and one-half years, and if that interpreta¬ 
tion of the statute were now changed to conform to 
the suggestion of counsel for the appellee much con¬ 
fusion would result, for many thousands of dollars 
have been paid out by the Government in salary in¬ 
creases to persons whose promotions the Comptrolleer 
General has held were not automatic in nature. 

Of course, there are certain promotions and in¬ 
creases of compensation which were definitely banned 
by the Economy Act of June 30, 1932, and by the 
Act of March 20, 1933. For example, the longevity 
increases provided for in the 10th paragraph of sec¬ 
tion 1 of the Pay Adjustment Act of 1922 are defi¬ 
nitely automatic increases and therefore could not be 
allowed. It was such increases in compensation which 
Congress intended to prohibit. The report of the 
House Committee on Appropriations, dated January 
10, 1934, in reporting out the Independent Offices 
Appropriations Dill for the fiscal year 1935, gives 
expression to the fact that the legislative intent in 
Section 201 of the Economy Act was violated by the 
interpretation placed upon it by the Comptroller Gen¬ 
eral. That report stated definitely and clearly that 
Congress had not intended, in enacting Section 201 of 
the Economy Act, to withhold compensation due offi¬ 
cers of the Army and Navy by reason of advance¬ 
ment in rank. The Committee said, in part: "Whether 
the advancement in rank in all cases means a change 
of duties or responsibilities or not, it is fair to assume 
that it does, and it is not believed that it was the 


intention of Congress to deny the pay the law pro- 1 2 
vides for each rank under the conditions applicable in 
any case.” 

Appellant does not quarrel with the interpretation 
placed upon this section of the statute by the Comp¬ 
troller General, in so far as it has been interpreted as 
prohibiting increases in compensation resulting from 
automatic promotions, but he does contend that the 
application of this statute by the Comptroller! General 
in this case was erroneous and without any justifica¬ 
tion whatsoever. Counsel for the Comptroller Gen¬ 
eral very wisely concluded that he could not, in his 
brief, contend that the promotion of the appellant 
from the rank and grade of Lieutenant to the rank 
and grade of Lieutenant Commander in the United 
States Navy was an automatic promotion in iny sense 
whatsoever, and counsel for the appellee w^s careful 
to avoid a discussion of that phase of the case in oral 
argument. 

j 

The foregoing discussion leads to the following 
conclusions: 

1. That the appellant was entitled to ari increase 
in compensation if his promotion was not Automatic. 
(The Comptroller General must concede thijs, in view 
of his many decisions.) 

I 

2. That the appointment of the appellant to the 
rank and office of a Lieutenant Commander was not 
an automatic promotion. (The Comptroller General 
does, in effect, concede this in this case.) 
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3, That Section 201 of the Economy Act has no 
application or effect in so far as the appellant’s pro¬ 
motion is concerned, and this case does not involve 
Section 201 of the Economy Act; and, therefore. Sec¬ 
tion 111 of the Economy Act does not prevent judicial 
consideration of the appellant’s claim. 


Section 111 of the Economy Act specifically pro¬ 
vides that the courts may take jurisdiction of suits 
arising out of the application of provisions of the Act 
if such suits involve the Constitution of the United 
States. The appellant in this case has, by the plead¬ 
ings and briefs, called upon this Court to determine 
two questions involving the Constitution of the United 
States as applied to this case. These questions are: 

1. Whether the action of the Comptroller Gen¬ 
eral violates his constitutional rights by depriv¬ 
ing him of his property rights without due 
process of law. 

2. Whether Section 111 violates the Constitu¬ 
tion of the United States by depriving the plain¬ 
tiff of his constitutional right to a judicial inves¬ 
tigation of his claim. (See cases cited in orig¬ 
inal brief.) 

Since these two questions are before the Court for 
its consideration and determination, it cannot be con¬ 
tended that this suit does not involve the Constitution 
of the United States. It is therefore clear that the 
Court below should have considered the case and 


i 

i 

j 


I 


acted upon its merits, as it was not deprived bf juris¬ 
diction by the provisions of Section 111. 


I 


In his brief, and in oral argument, counsel for ap¬ 
pellee has contended that appellant cannot 'maintain 
his suit because of the fact that no appropriation is 
available for such payment. There is no merit in 
such a contention, for it cannot be denied that Con¬ 
gress made the necessary appropriations for the pay¬ 
ment to navy personnel of the compensation to which 
they were entitled under the law, during the fiscal 
years 1933 and 1934. Title 31, Section 7f3, U. S. 
Code (40 Stat. 1309) provides as follow-s: j 


“After the 1st day of July, in each year, the 
Secretary of the Treasury shall cause all unex¬ 
pended balances of appropriations wljiich shall 
have remained upon the books of the Treasury 
for two fiscal years to be carried to tlje surplus 
fund and covered into the Treasury: Provided, 
That this provision shall not apply to permanent 
specific appropriations, appropriations ffor rivers 
and harbors, lighthouses, or public buildings, or 
the pay of the Navy and Marine Corpis; but the 
appropriations named in this proviso [shall con¬ 
tinue available until otherwise ordered by Con¬ 
gress/' 

In his brief, counsel for the appellee contends that 
appellant's case should fail because of varibus defects 
of procedure and pleading. All of these objections 
are answered by the decision of the Supreme Court 


i 
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of the United States in the case of Miguel vs. McCarl, 
et al., which was decided on March 5, 1934. 

Attention of the Court is respectfully invited to the 
case of Smith vs. Jackson, 241 Fed. 747, which was 
decided by the Circuit Court of Appeals, Fifth Cir¬ 
cuit, February 15, 1917. This was an action of man¬ 
damus brought by William H. Jackson, who was 
Judge of the District Court, Canal Zone, against 
H. A. A. Smith, Auditor of the Panama Canal. In 
this case it was shown that the respondent had caused 
the sum of $1,131.75 to be withheld as a deduction 
from the relator's salary. It was the contention of 
the respondent that Judge Jackson was indebted to 
the Panama Canal, and that the sum of $1,131.75 
was withheld to cover that indebtedness. Judge Jack- 
son contended that he was not so indebted and was 
entitled to be paid the sum of money so withheld. It 
was further contended by the respondent that, since 
this claim was simply one for money due, mandamus 
was not the proper remedy and Judge Jackson should 
have filed his suit in the Court of Claims. The Cir¬ 
cuit Court of Appeals affirmed the action of the Dis¬ 
trict Court, allowing the writ and adopted the written 
opinion of the District Court as its own. In the 
opinion, the Court said: 

(P. 762) “Unless the Writ of Mandamus is to 
become practically valueless, and is to be refused 
even where a public officer is commanded to do a 
particular act by virtue of a particular statute, this 
writ should be granted. Every statute to some 
extent requires construction by the public officer 
whose duties may be defined therein. Such officer 
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must read the law, and he must therefore^ in a cer¬ 
tain sense, construe it in order to form a judg¬ 
ment from its language what duty he i^ directed 
by the statute to perform. But that does hot neces¬ 
sarily and in all cases make the duty of tfhe officer 
anything other than a purely ministerial one. If 
the law direct him to perform an act in regard to 
which no discretion is committed to pirn, and 
which, upon the facts existing, he is bound to 
perform, then that act is ministerial, j although 
depending upon a statute which required, in some 
degree, a construction of its language by the 
officer. Unless this be so, the value of the writ 
is very greatly impaired.” 

* * * * * 

! 

(Pp. 760-761) “The respondent furthef suggests 
that Judge Jackson can resort to the Court of 
Claims for the vindication of his rights. That 
Court passes upon disputed claims, and whenever 
a judgment is rendered there it is the duty of 
Congress to appropriate money for its payment. 
Probably that tribunal would hold thpt demand 
for the payment of Judge Jackson's salary could 
not be a claim triable there; that it is pot a claim 
but is compensation fixed by law, for Which pay¬ 
ment is provided for by an existing appropria¬ 
tion. Benedict v. U. S., 176 U. S. 357J” 

| 

This decision was affirmed by the Supreme Court 
of the United States in 246 U. S. 388. 

j 

Respectfully submitted, 

I *• 

Fred B. RHobES, 
Cooper B. Rhodes* 
Attorneys for Appellant. 



